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Section 2706: “Non-Discrimination in 

Health Care”

 “(a) Providers- A group health plan and a health 
insurance issuer offering group or individual health 
insurance coverage shall not discriminate with respect 
to participation under the plan or coverage against any 
health care provider who is acting within the scope of 
that provider's license or certification under applicable 
State law. This section shall not require that a group health 
plan or health insurance issuer contract with any health 
care provider willing to abide by the terms and conditions 
for participation established by the plan or issuer. Nothing in 
this section shall be construed as preventing a group health 
plan, a health insurance issuer, or the Secretary from 
establishing varying reimbursement rates based on 
quality or performance measures.” 



http://www.naturopathic.org/content.asp?contentid=596



Congressional Intent of 2706:  

Harkin May 2012
 “This spring we’re celebrating the second anniversary of the 

Affordable Care Act. I’m very proud of the fact the law includes my 
amendment: the first federal level, non-discrimination clause to 
protect naturopathic physicians regarding participation in a health 
plan. Under that provision, no health plan or insurer may discriminate 
against any health provider, including NDs acting within the scope of 
that provider’s license or certification under applicable state law.  This 
is to ensure that insurance companies cannot exclude NDs or 
other allied health professionals from practicing under the 
capacity of their training and licensure.

 “A major aim of the Affordable Care Act is to jumpstart America’s 
transformation into a genuine wellness society. No question, NDs and 
integrative medicine can and must play a very big role in this 
transformation. We need an expanded role for NDs in order to reduce 
the shortage of primary care providers.” 



Access and Nondiscrimination 

Workgroup 

Recommendations

 1. Regulatory language clarifying the new 

nondiscrimination policy should specifically list 

examples of insurance company actions that are 

prohibited under Section 2706 as well as those that 

are permitted.



Recommendation #2
The Center for Medicare and Medicaid Services or the 

Office of the Secretary of the Department of Health and 

Human Services (HHS) should issue a bulletin or 

guidance document to insurers (including Medicare 

Advantage, ERISA, and state plans) and providers 

clarifying that practitioners of all licensed CAM 

provider types must be included on an insurer’s 

network such that a member shall be able to access a 

provider in a period of time comparable to that typical for 

other readily accessible providers.



Recommendation #3
 Because entrenched funding patterns generally 

preserve a status quo that favors the conventional and 

denies such benefits to CAM professionals and 

therapies, regulatory language is needed to ensure 

that a policy of nondiscrimination is also applied to 

(1) grants to educational institutions; (2) loan 

repayment programs; and (3) residency funding. 



Recommendation #4
 The IHPC and its Partners for Health should establish 

a task force to work on specific language for 

rulemaking and to determine what other strategy 

and action steps should be taken.  Suggested 

language should be formally submitted to HHS.  The 

task force should also work on the state level with 

insurance commissioners, insurance exchanges, 

National Association of State Insurance 

Commissioners, and other major decision-makers. 



Recommendation #5
 Issues of loan repayment, eligibility for the National 

Health Service Corps, Public Health Service, and a 

variety of federal programs, might be best dealt 

with via a comprehensive non-discrimination bill 

for the Public Health Service Act. 



Recommendations #6 & 7
 Request that congressional leaders adopt these 

recommendations as part of their agenda.  

 Confer with key legislators to determine whether 

Medicare and Medicaid are best dealt with as part 

of this law during rulemaking, or inclusion 

separately in the Social Security Act.



What Has Been Accomplished 

Relative to these

Recommendations?

 What did we do well?

 What could we have done better?



Recommendation #1
 “Regulatory language clarifying the new 

nondiscrimination policy should specifically list 

examples of insurance company actions that are 

prohibited under Section 2706 as well as those that 

are permitted.”

 HHS initially said 2706 was “self-implementing,” they 

would not issue regulations in the near future



What Did We Do?
 Negotiated Rulemaking Committee on Designation of 

Medically Underserved Populations and Health 
Professional Shortage Areas
 October 2010 meeting:  IHPC advocated that NDs, DCs, and 

CPMs be included in calculations of primary care providers, in 
keeping with ACA

 Congressional Briefings

 Efforts on state level to have services of CAM and integrated 
healthcare professions included in the Essential Benefits 
Package

 IHPC joined the American Association of Acupuncture 
and Oriental Medicine (AAAOM) on efforts to have AOM 
included in EHB. 



What Else Did We Do?
 IHPC members met with Insurance Commissioners and 

other regulators re 2706

 IHPC held meetings with HHS Regional Directors and 

forged alliances with them

 IHPC and AANP retained Deborah Senn to work 

specifically on 2706 implementation and compliance



What the Heck Happened?
 Problematic guidance (the “FAQ”) issued on 4/29/13 by HHS, DOL and the 

Department of Treasury narrowed the meaning of 2706 in ways that were not 
intended by the statute, adding criteria that was wholly arbitrary and counter-
productive, providing multiple loopholes for insurers to avoid compliance.

 The FAQ stated insurers were expected to implement the requirements of 2706 
using a “good faith, reasonable interpretation of the law”

 “This provision does not require plans or issuers to accept all types of 
providers into a network.  This provision also does not govern provider 
reimbursement rates, which may be subject to quality, performance, or market 
standards and considerations”

 Note:  2706 specifically states “insurance coverage shall not discriminate with 
respect to participation under the plan or coverage against any health care 
provider” and does NOT specify reimbursement rates based on “market 
standards and considerations.”



The Result of the FAQ

 Three federal agencies have allowed 
insurers to violate a federal law, and to 
allow the very discriminatory practices 
that Section 2706 was intended to 
prevent

Was this unintended or intentional? 

A conspiracy?



What We Recommend for 

Going Forward 
 IHPC becoming policy arm of Academy of Integrative 

Health and Medicine

 Close working relationships with leadership of IHPC’s 

member organizations 



Recommendation #2
“The Center for Medicare and Medicaid Services or 
the Office of the Secretary of the Department of 
Health and Human Services (HHS) should issue a 
bulletin or guidance document to insurers (including 
Medicare Advantage, ERISA, and state plans) and 
providers clarifying that practitioners of all licensed 
CAM provider types must be included on an insurer’s 
network such that a member shall be able to access a 
provider in a period of time comparable to that typical for 
other readily accessible providers.”

• The faulty FAQ contravened congressional intent



What Did We Do?
 IHPC criticized the faulty FAQ

 IHPC sought Senator Harkin’s intervention

 Several months after the guidance was published, the Senate 
Appropriations Committee (chaired by Senator Harkin) made clear 
that the guidance was inconsistent with the intent of 2706 through 
language included in the Committee’s report on the 2014 HHS 
appropriations bill

 HHS issued Request for Information (RFI) on 2706

 Prior to IHPC’s response to the RFI In June 2014, IHPC representatives 
met with Matt Heinz, MD HHS national liaison to providers, Allyn Moushey
(national liaison to Center for Consumer Information & Insurance 
Oversight and Herb Schultz, Regional Director, HHS Region IX 



What Else Did We Do?
 John D. Blum, IHPC Board member, wrote article on 2706 in Bloomberg BNA’s 

Health Law Reporter 4/24/14 criticizing the FAQ

 IHPC conducted nationwide survey on 2706 compliance

 Survey results: vast majority of insurers are doing nothing to comply with 2706.  Some are 

covering services out-of-network, and ignoring provider requests to be included in-network.   

Only a small number of insurers are acting in accordance with the statutory intent of 2706.

 IHPC and member organizations submitted responses to RFI in June 2014

 The overriding remedy requested was that the Departments should revoke 

the guidance issued in April 2013 and issue new guidance to ensure the 

statute is implemented in a manner true to its legislative intent.  

 IHPC representatives to meet tomorrow (9/30/14) to discuss 2706 with James 

Mayhew, CMS Director of Regulations and Policy Office of Oversight with the 

Center for Consumer Information and Insurance Oversight, as well as 

representatives of Departments of Labor and Treasury



And in process…
 IHPC members are meeting directly with insurers to 

gather information on their experience with 

implementing 2706 and discuss areas of non-

compliance

 A national grassroots advocacy program created by 

IHPC to ensure that insurers adhere to 2706:  

http://www.ihpc.org/covermycare/

 IHPC is creating a document presenting the evidence 

on the cost-effectiveness of CAM and integrative 

healthcare 

http://www.ihpc.org/covermycare/


What Else Did Senator Harkin 

Do?
 June 24, 2014:  Senator Harkin’s Appropriations 

Committee filed a report to accompany the FY 2015 

funding bill for HHS:  “The fiscal year 2014 omnibus 

directed HHS to correct the 2013 FAQ on Section 

2706 of the ACA to reflect the law and congressional 

intent. The Committee notes that CMS has not

complied with this directive. The Committee 

expects the corrected FAQ by November 3, 2014, or 

an explanation for ignoring congressional intent.”



What Could We Have Done 

Better?
 Tried harder to work with HHS before FAQ was 

released

 Filed lawsuit?



Recommendation #3
 “Because entrenched funding patterns generally 

preserve a status quo that favors the conventional and 

denies such benefits to CAM professionals and 

therapies, regulatory language is needed to ensure 

that a policy of nondiscrimination is also applied to 

(1) grants to educational institutions; (2) loan 

repayment programs; and (3) residency funding”

 No work has been done towards such regulatory 

language



Recommendation #4
 “The IHPC and its Partners for Health should establish 

a task force to work on specific language for 

rulemaking and to determine what other strategy 

and action steps should be taken.  Suggested 

language should be formally submitted to HHS.  

The task force should also work on the state level 

with insurance commissioners, insurance 

exchanges, National Association of State Insurance 

Commissioners, and other major decision-makers.” 



What We Have Done
 The Task Force is an IHPC Committee on Access and 

Nondiscrimination

 Specific language for rulemaking was suggested in 

IHPC’s response to the RFI

 Meetings have been held with Insurance 

Commissioners, HHS regional directors, HHS 

representatives

 IHPC representative and Deborah Senn have attended 

NAIC meetings



What We Could Have Done 

Better
 Been more proactive with HHS regarding guidance 

before FAQ was released



Recommendation #5
 “Issues of loan repayment, eligibility for the National 

Health Service Corps, Public Health Service, and a 

variety of federal programs, might be best dealt 

with via a comprehensive non-discrimination bill 

for the Public Health Service Act”

 IHPC has not put significant attention on these 

other federal programs



Recommendations 6 & 7
 “Request that congressional leaders adopt these 

recommendations as part of their agenda.”  

 Senator Harkin has definitely been responsive to 

requests to keep 2706 part of his agenda

 “Confer with key legislators to determine whether 

Medicare and Medicaid are best dealt with as part of 

this law during rulemaking, or inclusion separately in 

the Social Security Act.”

 IHPC has not put significant attention on these other 

federal programs



Summary
 Problematic guidance (the “FAQ”) issued on 4/29/13 by 

HHS, DOL and the Department of Treasury narrowed 
the meaning of 2706 in ways that were not intended by 
the statute, adding criteria that was wholly arbitrary and 
counter-productive, providing multiple loopholes for 
insurers to avoid compliance.

 3 federal agencies have allowed insurers to violate a 
federal law, and to allow the very discriminatory 
practices that Section 2706 was intended to prevent.



Summary (continued)
 IHPC has achieved much toward implementation of 

2706, but the current situation is unsatisfactory

 IHPC could have been more proactive with HHS prior 

to the release of the faulty FAQ

 Senator Harkin has remained a stalwart supporter of 

2706



What Does the Future Hold?
 Tomorrow’s meeting at CMS should be telling in terms 

of what the agencies may do to correct the faulty FAQ

 IHPC as policy arm of Academy of Integrative Health 
and Medicine could significantly strengthen our 
capacity, as could close working relationships with 
leadership of IHPC’s member organizations

 Cover My Care and Evidence for Cost-effectiveness of 
CAM and Integrative Healthcare should propel us 
further towards our dream of non-discrimination in 
healthcare



Let us not wallow in the valley of despair, my friends.

I have a dream that one day this country’s healthcare system will be 

transformed into an oasis of freedom and justice



Thank You


